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Types of
Absenteeism

Short-term intermittent

Long-term intermittent

Single or infrequent
long-term

All of the above



To Manage Attendance...
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Approach
Dependse

Progressive disciplinary

Culpable
response

Non-punitive, remedial

Non-culpable
response

Disciplinary and remedial
approach combined

Mixed




Malingering
Unauthorized leave
Tardiness

Culpable

Caused by illnesses
Caused by disability
Family responsibility
leave

Non-culpable
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CULPABLE OR NON -CULPABLE?

1 Employee A suffers from migraine headaches

2 Empl oyee B 1's on nstress | e

Employee C is frequently late for work because he is
frequently tired.

Are these absences culpable or non -culpable?

?



The Mixed or
AHy bri do

A Response can blend culpable and
non-culpable principles

A Assess culpable and non-culpable
behaviour separately

A Where employee suffers from a
disability, assess the relationship of
the disability to the absences




Options for Addressing Absenteeism




What should
you do?

Talk to your employee

Duty to inquire?

Letter of expectation?

Termination?




Interview

A Purpose of meeting

A Non-disciplinary nature

A Highlight data re: absences
A Educate re: expectations



After meeting with Annie, you find out that:

She has been absent due t o i

She Is fivery stressedo and t

She nhasnot been sl eeping we

She says nl have been unwel |
perf or manceo

It occurs before| ong weekends because
and needs the | onger resto.

What concerns do her statements raise?



Interim Measures

A Administrative leave
A Restrict overtime work

A Consider change to hours of work
A Wait




Requesting Medical Information + Privacy




®

ABC Medical Clinic
1234 Main Street

March 14, 2025

Annie Absent is unable to attend work
due to medical reasons for the next
three months.

When?

A Extended leaves i entitled
to further detall

A Chronic/ repetitive absences

A Potential sick leave fraud
Investigations



Why ?

Justify legitimacy of individual
absence

Certify fitness to return to work

Obtain necessary information to
assess ongoing absences

To support accommodation efforts




What
Information?

CONSIDER

1
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Nature of illness/injury (not diagnosis)

Prognosis for recovery

Expected date of return to work

Restrictions and limitations

Fithess to return to work

Information sufficient to establish that
absence was bona fide



| east Intrusive Means

Typically start with:
A Empl oyeeds own family

A Empl oyeeds treating spe¢

A Independent Medical Examination by
neutral specialist

In exceptional circumstances may be able to
start at an IME.

Cariboo Pulp & Paper Case i and- Unifor
1115, [2022] BCCAAA No. 5




Basis for Challenging
Validity of Certificate

ADoes not relate to period of absence
ABack-dated
ANot based on physical or verbal examination

A Other contradictory evidence




CONSEQUENCES:

Failure to Provide Any or Satisfactory
Medical Information

Denial of sick pay

Hold out of service

Employer grievance?

Discipline?




Duty to Accommodate



Duty to Accommodate

Employer has primary burden to initiate
accommodation process i usually
begins with inquiry

Meiorin: employers should be
Innovative yet practical

Adjudicators look at process and
substantive content of accommodation




Point of Undue Hardship

A Financial cost

A Size and nature of operations

A Interchangeability of workforce

A Impact on other employees

A Impact on safety

A Disruption to the Collective Agreement



Canadian Union of Public Employees, Local
391 v. Vancouver Public Library (Bardos
Grievance), [2015] BCCAAA No. 88

A Job share described as
Nnaccommodati on f o
| O

ié the duty to absenceso by un
employees with disabilities A Job share considered to be

obliges employers to try to disruptive on work flow

fi hat all h :
elan:] V[:\)lalySOt yatean\éVt 25% A A Considered busy werk area, small
# of employees

A Undue hardship satisfied




Non-Culpable Termination v Frustration of Contract




Termination for Non -Culpable
Absenteeism: Union Employees

VS

Frustration of Contract:
Non-Union Employees




Non-Culpable Termination

Consider whether absences suggest:
A an excessive absenteeism record

A an incapability of regular future attendance by the
iIndividual employee

Must provide prior notice to the employee that his or her
job Is In jeopardy




Loblaws Companies Ltd. v. United Food &
Commercial Workers, Local 247 (J.P.
Grievance), [2014] BCCAAA No. 17

Kohler Canada Co v UNIFOR, Local 144
(Baginsiki Grievance), [2023] BCCAAA No 48

Langley (Township) v. CUPE, Local 403

(Termination Grievance), [2018] BCCAAA
No. 82



Frustration of Contract

When a situation has arisen for which the parties made no provision in the
contract and performance of the contract becomes "a thing radically different
from that which was undertaken by the con

i Naylor Group Inc. v. Ellis-DonS Construction Ltd., 2001 SCC 58,
at para 53, citing Peter Kiewit Sons Co. v. Eakins Construction Ltd.,
[1960] S.C.R. 361 at 368

Event must;

a) Be unforeseen, not just unexpected

b) Be neither partyos faul't

c) Render performance of the contract radically different from what
was undertaken



Attendance Management Programs



HEABC on behalf of the GVHS (Royal
Jubilee Hospital) v. Hospital Employees
Union BCLRB No. B112/2002:

An effective AMP should have the following characteristics:

Distinguishes between single disabling iliness and recurring, intermittent
and unpredictable absences

Distinguishes between culpable and non-culpable absences

Must not treat non-culpable absences as disciplinary

Constructive in tone and designed to assist employees

Consistent in application but flexible for individual circumstances

Allows for reasonable accommodations

Allows for access to grievance procedure (in unionized workplaces)



Coast Mountain Bus Company Ltd. v. National
Automobile, Aerospace, Transportation and
General Workers of Canada (CAW -Canada),
Local 111, 2010 BCCA 447

To avoid the AMP being
considered discriminatory,
Individualized treatment for
employees with disabilities
must be considered outside
of any mechanistic
application of the AMP.



Middlesex-London Health Unit v. CUPE,
Local 101.2 (AMP), [2013] OLAA No 533

Coca Cola Refreshments Canada Co. v.
Teamsters, Local No. 213 (Attendance
Management Program Grievance), [2018]
BCCAAA No. 3



Al berta Teacher s Assn

C AS E of Education (Absenteeism Support Program
Policy Grievance), [2021] AGAA No 61

Is a Formal Attendance
Management Policy Necessary?

A Consider a cautionary tale

A Some arbitrators may pick apart
the language of an attendance

management policy

\Y



KVP Test T for Unionized Environments

1 The policy or rule must not be inconsistent with the collective agreement

2 It must be reasonable

3 It must be clear and unequivocal

The policy must be brought to the attention of employees affected before the
company acts upon it

Employees affected must have been notified that a breach of the policy or
rule could result in discipline or discharge, and

6 The policy or rule must be consistently enforced from the time it is introduced



Program
Design

ELEMENTS

1
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Objective

Scope

Roles and responsibilities
Processes

Information and Access

Conseqguences



Processes

OUTLINE

How employees enter the program

How employees progress through the program

How employees exit the program

The reqgularity of review and meetings under the program

Expectations communicated at various levels of the
program and outcomesi f | mpr ovement doesnot

:w\ e When absences will be treated separately from the
mechanisms in the program (for disability etc.)




Information
and Access

A Document:

b

b
b
b

b

Daily records and durations of
absences

Nature and causes of absence
Unusual patterns

Costs, inconveniences and
inefficiencies

Medical information provided

A Ensure secure storage and access by
limited employees




Offer Information:

Non-Culpable
Absences

A Clear and accurate information
A Refer to resources

A Offer support

A Constructive tone

A Not disciplinary



Conseguences

Support and management throughout AMP for
non-culpable absences

Reasonable accommodations for disability-related
absences

Exit program and regain
once absenteeism has improved

Progressive discipline for culpable absences

Dismissal as a last resort for innocent absenteeism
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